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. INTRODUCTION

One of the more enduring reform debates in American politics centers on the manner by
which state judges are selected. Judicial reform has existed since the founding of the United
States. Prior to the American Revolution, there was such resentment against the King’s
power to appoint and remove judges that it was one of the grievances mentioned in the
Declaration of Independence. Under the King, judges were dependent on the crown for their
tenure in office and for their salaries. With the American Revolution, the concern was with
developing a mechanism that would ensure the independence of judges from political
pressures. The Framers were familiar only with appointment of judges, which had been their
experience under the King. At the time, the election of judges was unknown.* Thus, federal
judges were chosen with the advice and consent of the Senate. Judicial independence—
which was of great concern to the Framers—was insured by providing judges life tenure.?

With the writing of state constitutions, appointment was also the method of selecting
judges.®* Some states allowed the state legislature to choose judges, and some states provided
that the governor appointed judges with approval by the legislature.* Even today three states
have gubernatorial appointment (without the nomination commission found in merit selection
states), and two states have legislative selection of judges (although in one of those states a
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merit selection nominating committee screens the candidates for legislative selection).®

In the first third of the 1800s, there was a movement for a new way to select judges.
One reason may have been dissatisfaction with federal judges such as John Marshall, who
reflected the views of the Federalist Party at a time when the Jeffersonians dominated. With
the growth of popular democracy in the era of Andrew Jackson, support developed for the
election of judges.® Judicial elections also expanded due to efforts by members of the legal
profession to provide the judiciary with its own base of legitimacy. Electing judges was seen
as a reform that would remove judges from the politics and corruption associated with
political patronage.” In 1832, Mississippi became the first state to elect all of its judges.
New York adopted an elective system for judges in 1846. In 1850, seven states adopted
election of judges; and by the beginning of the Civil War, twenty-four of thirty-four states
elected judges.?

However, concerns soon developed over judicial elections. One concern was that
political machines selected and controlled judges, which suggested that the election of judges
had not achieved the goal of an independent and impartial judiciary. The failures of those
early judicial elections led to reform in the way judges were elected. Generally, judges had
been elected the way other candidates on the ballot were chosen in that time period—with a
party label. Thus, judicial candidates, like other candidates, ran with the support of political
parties. By the 1870s there was some movement toward electing judges in nonpartisan
elections and by 1927 twelve states chose judges in nonpartisan elections.’

Like appointment of judges and partisan election of judges, the promise of nonpartisan
election of judges was too great. Although twelve states elected judges on a nonpartisan
basis in 1927, by that date three states had already tried and rejected nonpartisan elections.
The problem was that political parties were still involved in selecting judicial candidates, and
voters were even less knowledgeable of the candidates in nonpartisan elections because they
did not have the guidance of party labels.*

Reformers proposed still another system of judicial selection, claiming that under the
new system judges would be selected on the basis of merit, rather than partisanship or
patronage. The idea behind merit selection plans was that a nonpartisan commission would
recruit and evaluate candidates for judgeships and recommend several possible candidates to
the governor. The recommended candidates would be chosen without regard to political
considerations, but instead on the basis of their ability and qualifications. The governor
would then appoint one of those recommended candidates who would serve for a period of
time and then run for retention in office. That election, however, would not be a contested
election such as existed with partisan or nonpartisan elective systems. Instead, it would be a
retention election where the incumbent judge would run without an opponent. The question
on the ballot would simply be *“yes” or “no” on whether the judge should be retained in
office. In 1940, Missouri became the first state to put such a commission selection plan into
effect. As a result, commission or merit selection is often called the “Missouri Plan.”
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Currently, thirty-four states use commission plans to select at least some of their judges.™

In reality, most states employ hybrid systems for selecting judges where various
selection systems are used. Variations in selection systems within states depend on the level
of court, whether it is initial selection of judges or selection for midterm vacancies, or the
region of the state.’> Some states also have merged systems of selection in unique ways that
defy more general classifications. The result is that any simple scheme that classifies judges
should be interpreted cautiously. For example, in Texas almost all judges run in partisan
elections, but municipal court judges often are appointed by the local governing body.™® In
rural counties in Missouri, trial judges are still elected in partisan elections even though the
state originated the Missouri Plan.**  Although Illinois uses retention elections for
determining whether incumbent judges should be retained in office, judges are initially
chosen in partisan elections.”® In New Mexico, judges are initially appointed to the bench
and then, in their first election after appointment, run in partisan elections. If elected, these
judges run in retention elections for subsequent terms.*®

There are also variations in the operation of the various types of election systems. For
example, although retention elections generally require a majority vote for judges to be
retained in office, in Illinois a supermajority of sixty percent is required.” And, although
some states claim to have nonpartisan elections because the candidate does not appear on the
ballot with a party label, some states such as Michigan, Ohio, and Idaho can be considered
partisan election states because party activity is so pervasive.'®

Valid criticisms exist for all the various systems of judicial selection. The problems
with appointment of judges, for example, led to development of election of judges as a
reform system.’® When legislatures select judges, influential legislators are likely the ones
who get selected as judges.®® Thus, legislative selection—though far less studied than
executive appointment of judges—appears to involve a highly political process as well. The
most heralded improvement in the selection of judges is, of course, merit selection of judges.
However, problems exist even with this system. The commission decision-making process,
for example, often results in highly partisan and political decision-making.?*  And
membership on the commission often involves intense campaigns among opposing segments
of the bar.? There are accounts of merit selection commissions stacking their nominations in
ways that insure that the governor will select certain persons as judges.”® There are also
accounts of commissioners working in concert with the governor to insure selection of the
governor’s friends.?* Additionally, research suggests that there are few differences in the
background characteristics of merit-selected judges compared to elected judges.”® Research
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also suggests little difference in the quality of merit-selected judges compared to elected
judges.® Finally, although it is still rare, retention elections can be very expensive, highly
partisan, political battles.?” Merit selection promises more than it delivers in removing
partisanship and politics from the judicial selection process and in improving the quality of
judges. Some nonpartisan elections have actually proven to be partisan.?® Nonpartisan
elections also remove the party label from the ballot, depriving voters of a valuable cue that
helps them cast a somewhat informed vote.”® However, reformers have been especially
concerned in recent years with the problems of elected judges, particularly the problems of
partisan election of judges.®

After over a century of efforts to reform partisan election of judges, sixteen states
continue to select at least a portion of their judiciary with strong political party
involvement.®® This persistence in partisanship is in spite of arguments that partisan elections
contribute to the decline in the quality of state courts. Additionally, modern judicial races
have become “noisier, nastier, and costlier.”*> And the most egregious offenders in this new
pattern of judicial selection have been those states with overtly partisan elections or that
claim nonpartisan status but actually have heavy political party involvement, such as
Michigan and Ohio.*®

Partisan judicial elections are not expected to end soon. Professor Roy Schotland has
pointed out that of the nation’s 1,243 state appellate court judges, forty percent of them are
chosen in partisan elections at least for their initial terms; and of the states’ 8,489 general
jurisdiction trial court judges, forty-three percent face partisan elections at least for initial
terms.** Significantly, the National Summit on Improving Judicial Selection recognized that
judicial elections were likely to remain the norm in many states. While it did recommend
that those elections be nonpartisan,® most of its recommendations were incremental reforms
that, if implemented, could improve partisan judicial elections.®® The view that judicial
elections are likely to continue to exist and that efforts to improve judicial elections—
including partisan judicial elections—should be made is a sea-change in judicial reform
thinking. Reformers have preferred to push for merit selection of judges as an alternative to
judicia3I7 elections without regard to the likelihood that such a major systemic reform could
occur.
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With the recognition that judicial elections, even partisan judicial elections, are
expected to remain, it is important to gain further understanding of how these elections
function. For example, what characteristics of partisan judicial elections explain judicial
election outcomes? It has long been claimed that the existence of a party label on a ballot
provides a valuable cue to voters that assists their voting.®® To what extent does the party
label explain judicial voting behavior? Are there also other explanations for the way
voters cast their ballots in partisan judicial elections? For example, how important is
incumbency in explaining voting behavior? And, since many partisan judicial elections
have experienced a huge influx of money in judicial races recently,* can the amounts of
money spent by candidates explain voting behavior in judicial elections? Still another
factor in voting behavior has been gender and ethnicity.** Voters may base their
candidate decisions on the gender and ethnicity of candidates that is suggested by their
ballot names. This Article examines the effects of these proposed explanations of judicial
voting behavior by statistically exploring voting for judges in Texas—a state that has
proven to be a bellwether in forecasting events in judicial elections in other states.*
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