RETHINKING THE SELECTION OF STATE SUPREME COURT JUSTICES*

G. ALAN TARR**

“Judicial independence is not primarily a matter of constitutional text.”

|. INTRODUCTION

States currently employ five methods for selecting state supreme court justices: partisan
election, nonpartisan election, election by the legislature, gubernatorial appointment, and
merit selection.” For most of the twentieth century, judicial reformers focused on persuading
various states to jettison their existing mode of selection and to adopt merit selection.® From
the 1960s to the 1980s, these reformers enjoyed considerable success: Whereas in 1960 only
three states—Alaska, Kansas, and Missouri—employed merit selection in choosing state
supreme court justices, by 1980 eighteen did.* Yet in recent years the reform movement has
lost momentum. Since 1990, legislatures in North Carolina, Texas, and elsewhere have
considered merit selection, only to reject it; and in the year 2000, voters in every county in
Florida voted against a referendum on merit selection for trial judges.” Indeed, since 1988
only Rhode Island has adopted merit selection, and it did so largely in reaction to a scandal
on the state’s high court.® Moreover, even in those states that adopted merit selection, the
change of the selection process did not altogether assuage the reformers’ concerns about
judicial independence. Merit selection does not reduce the incidence of judicial elections; it
merely changes the character of those elections.” Thus, even in the aftermath of reform
efforts, the overwhelming majority of state appellate judges—according to a recent estimate,
eighty-seven percent of appellate judges, in thirty-nine states—continue to stand for election,
whether in partisan elections, nonpartisan elections, or retention elections.®

For a long time, reformers could dismiss the ubiquity of elections as unimportant
because they believed that there were important differences among partisan elections,
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nonpartisan elections, and retention elections. Recent events, however, have shaken this
belief—or at least they should have. In 1986, groups opposing Chief Justice Rose Bird and
two associate justices of the California Supreme Court spent roughly $5.5 million to defeat
them.® In 1994 and 1996, the winning candidates for seats on the Texas Supreme Court spent
almost $9.2 million.® In 2000, “businesses affiliated with the Ohio Chamber of Commerce
spent millions on three soft-money ads for one supreme court race.”** The same year in
Michigan, more than $3 million was spent in races to fill three supreme court positions.*?
The sums spent in these races far outstrip the funds expended in judicial races in earlier
eras.”® Yet what is most striking about this escalation in the cost and contentiousness of
elections for state supreme courts is that it has not been confined to states with partisan
judicial elections. Texas selects its judges in partisan elections, but Ohio and Michigan
dispense with party labels and conduct nominally nonpartisan elections, and California re-
elects its judges in retention elections.'*

These examples illustrate a crucial development. Interstate differences in the mode of
judicial selection no longer prevent the development of very similar political processes in
races for state high courts.”> Or, put differently, there has been considerable convergence
among systems of judicial selection, at least for state supreme courts. In saying this, one
must be careful not to overstate the case. The politicization of judicial elections, especially
retention elections, within individual states has tended thus far to be episodic rather than
endemic. For example, although Justice David Lanphier of Nebraska was denied re-election
in 1996, he remains the only justice of the Nebraska Supreme Court ever unseated in a
retention election.® Similarly, since the removal of three justices of the California Supreme
Court in a 1986 retention election, California has not experienced a high-profile, contentious
retention election. Episodic or not, the events in Nebraska and California (and other states as
well) make clear that the institution of retention elections or nonpartisan elections does not
inoculate judicial selection from politicization. Such politicization is likely to occur
whenever groups feel strongly about the judges who are seeking re-election.

One’s assessment of whether this convergence in judicial selection systems is desirable
or not is likely to be colored by whether one wishes to promote judicial accountability or
judicial independence. Proponents of greater judicial accountability likely will view the
convergence as positive because it helps to foster greater popular control over the judiciary.
For proponents of judicial accountability, the escalation in the costs of judicial campaigns is a
positive development because it signals that races for judicial office have become more
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competitive, and greater competitiveness translates into more meaningful choices for voters.
For proponents of accountability, too, the fact that fear of electoral defeat has proved a
powerful incentive for judicial candidates to raise and spend campaign funds is likewise
positive. If candidates spend more money on campaigns, this should make judicial elections
more salient and should ensure that more information about candidates is transmitted to the
electorate, thus encouraging more informed voter choice.” For proponents of judicial
independence, in contrast, the convergence among systems of judicial selection is cause for
alarm because it suggests that the mechanisms that they have traditionally relied upon to
safeguard judicial independence—such as merit selection and retention elections—no longer
may be effective in serving this purpose.*®

This Article considers the factors that have contributed to this convergence in judicial
selection systems and proposes a new approach to the selection and retention of state
supreme court justices. Initially, the Article examines differences between nominal and
actual systems of judicial selection in the states. Next, it analyzes various political and legal
developments that have affected state judicial selection throughout the nation, assessing their
implications for the politicization of judicial elections and for judicial independence. It then
draws upon the European experience in staffing constitutional courts to offer an alternative
system of selection and tenure for state supreme court justices that responds to demands for
both judicial independence and judicial accountability.
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