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“We need not conjecture about the possible implications of cultur-
ally and linguistically repressive policies; their tragic results are
etched in our nation’s soul . .. .

|. INTRODUCTION

The indigenous people, who have occupied the land from time
beyond history and memory, constitute just over 0.1% of the national
population.? Despite its statistical insignificance in the body politic
and a centuries-long history of exclusion, exploitation, and forced as-
similation by the dominant culture, today, the indigenous group re-
ceives a wide range of economic and cultural support from the na-
tional government.®> A former neglect of the native language in the
educational system has since been rectified and, although still lacking
any official status, the indigenous language is a compulsory subject in
all aboriginal schools.* Since 1962 the government has committed to
the notion that the native population has “the right to receive instruc-
tion . .. which is intended not only to give information but also to
awaken respect for the heritage from earlier generations and to imbue
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[students] with a feeling with their own people.” Weekly classes in

the indigenous language were implemented, textbooks and grammars
published, and courses in the language offered at national universities
and at teacher training institutions.® A newspaper is published for the
indigenes partially in their own language, and radio broadcasting in
the minority language has been put into operation throughout the
group’s territory.’

The indigenous population described above is the Sami, also re-
ferred to as the Lapps, and the treatment they are accorded by the
Kingdom of Sweden contrasts with the low degree of support for in-
digenous languages provided in the United States. Compared to that
in Western European countries in general, awareness of and support
for language rights in America are in a primitive state,® and that un-
derdeveloped condition is reflected in the specific situation of Native
American languages. In this Article, | examine the current legal
status of indigenous language rights in the United States and the legal
framework for governmental support of these communities. Although
the protections in place for indigenous languages exceed those pro-
vided for other U.S. linguistic minorities,® this Article concludes that
these measures are still far short of what is required to promote lan-
guage maintenance and revival based on scientific principles.

Part | provides a brief survey of the current condition of the in-
digenous languages in the United States and the concepts of language
ecology and linguistic human rights. Part 1l describes the basis for
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language rights in general under fundamental law—the U.S. Constitu-
tion and multilateral human rights instruments—followed by exami-
nation of the statutory and treaty bases specifically for indigenous
language rights in Part I11. Part IV concludes the Article with a criti-
cal look at the adequacy of this legal framework.

We may never know precisely how many indigenous languages
were in use in the current territory of the United States prior to con-
tact in 1492, but the number probably ran into several hundreds.*
Today about 175 of these are still spoken, only twenty of which are
used as “cradle languages.”** Barely one-quarter of the surviving
languages have speech communities larger than 1,000 souls.*? Entire
families of languages have been reduced to small remnants of users.*®
Even those with larger bodies of speakers are in precarious straits.
Navajo, the indigenous language with the largest number of users
(approximately 100,000),** nonetheless faces precipitate decline in
light of the shrinking number of young speakers: in 1968, 90% of
first-graders spoke the language, but now only 30% do.*®> The loss to
Hawai’ian speakers illustrates the situation of most indigenous lan-
guages. In 1778, the population of the Hawai’ian Islands is estimated
to have been 800,000, presumably all native speakers. According to
the 1990 Census, slightly more than 8,800 speak the language, of
which about 8,200 are bilingual (also speak English well or very
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well).!” Only eleven people reported being monolingual Hawai’ian
speakers.’

The devastation to human linguistic resources that these figures
represent cannot be truly appreciated without considering the great
diversity among the indigenous languages of the continent. Com-
pared to Europe, where all the long-established languages fall into six
stocks, or super-families, the native languages of North America fall
into about one hundred-fifty-stocks, as unrelated to one another as
English and Arabic.®® Nonetheless, the rate of language loss is accel-
erating, producing what is described as a mass extinction of as many
as 90% of currently existing languages.® In the previous twenty
years, the die-out has included the last speakers of several Amerin-
dian languages, such as Roscinda Nolasquez, the last living speaker of
Cupeiio, and Red Thunder Cloud, the last human being who spoke
Catawba Sioux.?

Gloomy statistics like these could be easily multiplied. In light
of these grim figures, a number of linguists have argued that the “die-
off” facing most of the world’s languages is a crisis of global signifi-
cance.?? They liken the loss of these languages to the rapid loss of
wildlife species caused by expanding development and with similar
dire consequences. The extinction of species diminishes the biodiver-
sity that sustains the physical ecology; the extinction of languages—
the repository of human experience reflecting the myriad ways in
which human beings understand the world—constitutes a diminish-
ment of the cognitive resources of humanity. Just as loss of a rare
species of rainforest plant may take with it a chemical compound
holding out great therapeutic promise, the death of each language
means the unique world-view embodied in its lexical and grammatical
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structure is gone for all time. Language death represents a largely ir-
revocable diminishment of human intellectual potential.

Consonant with such views on language ecology is the move-
ment referred to as linguistic human rights (LHR).?® LHR is a grow-
ing interdisciplinary field bringing together linguists, educators, and
lawyers for the purpose of developing programs and legal frameworks
for protecting and promoting linguistic minorities and their languages.
Some of the key goals of the LHR program, as articulated by one of
the principal proponents of the discipline, Finnish linguist Tove Skut-
nabb-Kangas, are: (1) the right to identify with, learn, and use in
most official capacities one’s mother tongue; (2) the right to become
bilingual with one of the official languages of one’s country; (3) the
right not to be compelled to relinquish one’s native language; and (4)
the right to profit from the public education system regardless of
one’s primary language.?* The LHR discipline has an impressive fol-
lowing and literature in the academic and legal communities of East-
ern and Western Europe, but has little adherence in the United States,
where such an aggressive program of minority language promotion
seems nearly inconceivable. For a country in the clutches of chauvin-
ist, English-only attitudes,? protection—let alone promotion—of lin-
guistic minorities (including all the indigenous languages, even where
they are the numerical majority) is fraught with difficulties. As will
be seen by turning now to the actual legal framework for indigenous
language rights in the United States, there is a long way yet to travel
to reach even the minimal standard envisioned by LHR advocates.
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