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Arbitration is founded on principles of expediency, economy,
and fairness. Merchants have used arbitration to resolve commercial
disputes for centuries.! Over forty years ago the United States Su-
preme Court seized on the principles of expediency, economy, and
fairness to expand the scope of arbitration far beyond a commercial
context.®> Arbitration has continued to flourish outside of a commer-
cial setting as United States courts have become increasingly clogged
and as market-driven economies force would-be litigants to find a
cost-effective means of resolving disputes. American merchants con-
tinue to realize the benefits of arbitration; now, other would-be liti-
gants, such as employers, have embraced arbitration as their favored
alternative to the judicial system.

Twenty years ago the Supreme Court formally recognized a na-
tional policy favoring arbitration.® At first, the Ninth Circuit Court of
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Appeals was unwilling to adhere to the Supreme Court’s favorable
recognition of arbitration, but in the twenty years since, the Ninth
Circuit has wound its way down the road toward conformance with
national policy. In a series of cases in 2003, the Ninth Circuit seem-
ingly embraced the national policy, although it has still provided
safeguards to ensure that the principles of expediency, economy, and
fairness remain.

This Note addresses the Ninth Circuit’s response to the national
policy favoring arbitration, specifically in the employment contract
context. It begins with a discussion of how the Ninth Circuit first re-
lied on state contract law principles to curtail the effectiveness of ar-
bitration. In a recent decision, however, the Ninth Circuit has em-
braced the founding principles of expediency and economy to
welcome the national policy favoring arbitration. This Note closes
with a discussion of the guiding principles established by the Ninth
Circuit in its most recent decisions concerning arbitration clauses in
employment contracts. Employment contract drafters in the Ninth
Circuit now must find a reasonably precise balance between the eco-
nomic benefits of arbitration and individual rights, which requires that
they be mindful of state contract law.



